P. J. Roberts, respondent's personnel manager and safety director
identified exhibit R-l as an employee's handbook issued to all employees,
and he confirmed that the grievance procedures contained therein have
never been used because no grievances have ever been filed (Tr. 435).
There have been no discharges, although there have been some voluntary
"quits", and three days suspensions. Mr, Roberts does not consider
Mr. Eldridge's discharge to be harsh, and he confirmed that he was
discharged strictly for refusing to work on August 6, 1981 (Tr. 438), and
Mr, Eldridge had never been disciplined by the company in the past (Tr. 439).

Johnny Jones, confirmed that Mr. Eldridge drove his own car to work.
He reiterated that Eddie Miller said nothing about how long the crew
would have to work overtime, nor did he explain why the work was required.
Mr. Jones could recall no significant down time during the shift that
was worked on August 6th (Tr. 422-444). Mr. Jones confirmed that he made
the statement "company sucks", but indicated that he said it while in
his car and before driving off, and he was not sure whether anyone heard
him (Tr. 455).

Complainant's Arguments

In his post-hearing brief, complainant asserts that mine management
was informed on four occasions prior to his discharge that he was too
tired or exhausted to continue working until the row of pillars in
question were pulled, and that the respondent has presented no testimony
or evidence to contradict this fact.  Citing MSHA ex_ rel, Punmire and
Estle v. Northern Coal Company, 4 FMSHRC 126 (1982), the complainant
argues that his statements to mine management that he was "too tired"
or "too exhausted" to continue working were sufficiently clear under the
circumstances to constitute a safety complaint. Although conceding that
he did not claim that he told management that it would be "unsafe" for
him to continue working, complainant nonetheless maintains that mine
management recognizes that when a miner states that he is too exhausted
to continue working, it is not safe for him to do so, and in support of
this argument complainant cites the testimony of respondent's former
general superintendent and safety director Raymond Cochran who testified
that if a miner came to him and told him he was too exhausted to work
an extra shift or extra work he would seek a replacement for him and
send him home.  Complainant also cites some testimony from MSHA Inspector
George Lowers who indicated that a miner who tells his supervisor that
"I'm exhausted,  I'm tired.  I can't continue anymore" should be sent
outside.  Finally, complainant maintains that the most convincing testimony
that a miner who says he is too tired to continue working has articulated
a safety concern is the testimony of Mr. Eddie Miller, the man who fired
him.  Citing Mr. Miller's testimony that he (Miller) "would*ve worked
something out so he could leave and go home and rest", complainant concludes
that the respondent has no grounds for arguing that his complaints did
not alert management to his safety concerns.

Complainant argues that his refusal to continue working until the
pillar row was pulled was made in a good faith concern for his safety.
Citing MSHA ex rel. Robinette v. United Castle Coal Co., 3 FMSHRC 803
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